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iv

JURISDICTIONAL STATEMENT
This Court has jurisdiction over this appeal pursuant to Utah Code Ann.
§ 78-2-2(3)0).
STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
Did the district court correctly rule that the annexation of certain territory in
Davis County by Bountiful City was not complete until the annexation resolution, maps
and plats were recorded with the County Recorder on November 9, 1984?
DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES. ORDINANCES & RULES
Section 10-2-415 of the Utah Code Annotated, as it read in 1984, is
determinative in this action. It reads:
10-2-415. Resolution or ordinance of annexation — Twothirds vote - Filings with county recorder.
If: (1) an annexation proposed in the policy declaration, in the
judgment of the municipality, meets the standards set forth in
this chapter; and (2) no protest has been filed by written
application by an affected entity within five days following
the public hearing, the members of the governing body may
by two-thirds vote adopt a resolution or ordinance of
annexation in accordance with the terms of the policy
declaration adopted by the governing body, and the territory
shall then and there be annexed. If an annexation proposed in
the policy declaration has been protested within the allowable
time by application to the local boundary commission, the
governing body is subject to the decisions of that commission
unless overturned by an appeal to the district court. After
receiving notification of approval of the proposed action from
the commission or after complying with the terms of a
1

conditional approval, the governing body may by two-thirds
vote adopt a resolution or ordinance of annexation. If the
territory is annexed, a copy of the duly certified transparent
reproducible plat or map shall at once be filed in the office of
the county recorder, together with a certified copy of the
resolution or ordinance declaring the annexation. On filing
the maps or plats, the annexation shall be deemed and held to
be part of the annexing municipality, and the inhabitants
thereof shall enjoy the privileges of the annexing
municipality.
Utah Code Ann. § 10-2-415 (1986).1
STATEMENT OF THE CASE
A.

Nature of the Case, Course of Proceedings, and Disposition in
the Court Below.

This case is about garbage - in particular, the collection of and fees paid for
garbage services in a discrete section of Davis County. Its resolution depends upon the
interpretation of a statute that is now nonexistent. As such, this Court is called upon to
decide an issue that is probably relevant only to the parties before the Court.
Through an interesting sequence of timing, the parties dispute whether
certain territory (the "Territory"), that is now in the City of Bountiful (the "City"), is also
in the Davis County Solid Waste Management and Energy Recovery Special Service
District (the "District"). The District services all households in Davis County, except
those within the boundaries of the City of Bountiful as they existed on
September 24, 1984, when the District was created. The City opted not to join the
1

This is the statute as it read in 1984.
2

District. The City began the process to annex the Territory on August 29, 1984, but the
process was not completed until November 9, 1984—after the District was created. The
question to be resolved, then, is whether the Territory was "annexed" into Bountiful
before or after the District was created.
To answer the question, the Court must keep in mind three key dates:
(1) August 29, 1984, when the City passed Annex Resolution 84-12 to annex the
Territory (R. 11-13); (2) September 24, 1984, when the Davis County Commission
adopted a resolution creating the District (R. 15-27); and (3) November 9, 1984, when the
City filed Annex Resolution 84-12 and maps and plats of the Territory with the Davis
County Recorder. R. 158-59, 251-52.2
The District is entitled to recover a household use fee from residents of the
District. R. 291. The parties agree that those areas of the City that were annexed after the
District was created are, nonetheless, part of the District. See R. 347-48. When an audit
was conducted in 1997, the District discovered that fees were not being collected and paid
for residents within the Territory. R. 291-92. The City claimed that because these
residents were annexed into the City in August 1984, they were not residents of the
District. R. 323-24. The District claimed that the annexation was not complete until after
the creation of the District, which would make the disputed Territory part of the District.
2

For some reason, the City's Answer does not appear in the Record. Factual
citations that would otherwise refer to the Answer are thus set out by referencing the Fact
Statements in the parties' respective summary judgment memoranda.
3

A series of verbal and written correspondence ensued, and ultimately, on
January 25, 2000, the District filed a Complaint for Declaratory and Other Relief, which
was assigned to Judge Rodney S. Page in the Second Judicial District Court, in and for
Davis County. R. 1-63, 292.
On July 18, 2000, the District filed a motion for partial summary judgment.
It argued that it was entitled to a declaratory judgment that the Territory is part of the
District, because the City's annexation of the Territory was not complete until the
resolution, maps and plats were recorded with the Davis County Recorder on
November 9, 1984, which was after the District was organized. R. 153-245.
The City filed an opposing motion for partial summary judgment on
August 2, 2000. It argued there, as it does in this Court, that the annexation was complete
on August 29, 1984, when the legislative act of adopting the resolution of annexation
occurred. R. 249-68. The City also argued then, as it does now, that the recording is
merely a ministerial function, and of no relevance to when annexation is complete.
Because the City claimed annexation was complete before the District was created, the
Territory did not, according to the City, become part of the District. Finally, the City
argued in the district court that the District was barred from asserting its claims by laches
and estoppel. R. 258-61. Those claims based on laches and estoppel have been
abandoned before this Court. See Brief of Appellant at 6-13.

4

The district court heard argument on the motions for partial summary
judgment on November 21, 2000, and Judge Page issued a Memorandum Decision on
December 14, 2000. R. 335-46. The court ruled in favor of the District, holding that
the language of Utah Code Ann § 10-2-415 (1986) establishes
a two part procedure, the first a legislative act and the second
a ministerial one, by which a municipality may annex a
territory. The statute states that if a proposed annexation
meets the standards set forth and no protest has been filed, a
municipality nmay by two-thirds vote adopt a resolution or
ordinance of annexation..., and the territory shall then and
there be annexed...." This language authorizes a city to take
action to annex property by legislative act. The Court finds
that although annexation is a legislative act, it is not
complete until it is recorded. Utah Code Ann. § 10-2-415
(1986) requires that the resolution and map or plat of the area
to be annexed be filed, "at once," with the county recorder,
and the statute concludes that "[u]pon filing, the annexation
shall be deemed and held to be part of the annexing
municipality, and the inhabitants thereof shall enjoy the
privileges of the annexing municipality." The Court finds
this last sentence to be the only language which states
when the annexed territory becomes part of the City.
Interpreting the plain language of the statute, an
annexation shall not be a part of the annexing
municipality until filing, and the inhabitants thereof shall
not enjoy the privileges of the annexing municipality.
Therefore, a city may take legislative action to annex
territory and vote a territory annexed, but until recording,
it is not complete.
The basic rules of statutory construction demonstrate
that the City began annexation proceedings on or about
August 29, 1984 when the City passed Annex Resolution
84-12, but it did not complete the statutory process until
November 9, 1984, when the resolution, maps and plats were
filed with the county recorder. Therefore, the Court finds
5

that the Territory was officially annexed by the City as of
November 9,1984.
* * *

In conclusion, the Court finds that the annexation of
the Territory by the City occurred upon its recording on
November 9, 1984. The Territory became part of the
District's Boundaries on September 24, 1984.
R. 339-40, 44 (emphasis added).
Following the district court's ruling on the status of the Territory, on
February 26, 2001, the parties executed a Stipulation of Settlement. R. 347-49. They
settled all remaining issues and agreed that the City could appeal the district court's ruling
concerning the Territory. R. 347-49. Accordingly, the Court issued a Final Order, dated
March 5, 2001, incorporating the terms of the Settlement Agreement. R. 350-52. The
City filed its Notice of Appeal on March 30, 2001. R. 353-54.
B.

Statement of Facts.

The City of Bountiful is apolitical subdivision of the state of Utah. R. 158,
251. On August 29, 1984, the City passed Annex Resolution 84-12 connected with the
annexation of the Territory. R. 11-13, 158, 173-75, 251. It was not until
November 9, 1984, however, that the City filed Annex Resolution 84-12 and maps and
plats of the Territory with the Davis County Recorder. R. 159, 252, 273. In the interim,
on September 24, 1984, after passage of the annexation resolution but before it and the
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maps and plats were recorded, the Davis County Commission adopted Resolution 84-200,
which created the District. R. 15-27, 159,251.
The District is also a political subdivision of the state of Utah. R. 159,
251-52. The property description for the District on September 24, 1984, included all of
the unincorporated and incorporated areas of Davis County, except Bountiful, Clearfield,
and Layton "as such boundaries exist as of September 24, 1984." R. 22, 159, 177-89,
251-52. Clearfield and Layton subsequently joined the District. Id. Bountiful has never
joined the District.
In 1984, the District issued $54,750,000 in municipal bonds to finance the
energy recovery facility it constructed and operates in Layton, Utah. R. 159, 192, 273. In
1993, the District issued $51 million in municipal bonds to refinance the energy recovery
facility. R. 159, 192, 273. In 1999, the District refinanced and paid off the 1993 bonds
with a new issue of $30,840,000 in municipal bonds. R. 159, 192, 273. The final
maturity date on the municipal bonds is June 15, 2006. R. 160, 192, 273.
The District has statutory authority to collect fees and adopt procedures for
its solid waste management services. R. 160, 192. Pursuant to Utah's Solid Waste
Management Act and the District's Resolutions 95-09, 96-03, and 96-04, the District
adopted a household use fee to be imposed on each household unit in the District for
waste generated by such households. R. 160, 192,215-45. The household fee took effect
on July 1, 1995, and imposed a $10 fee on each household for the first waste receptacle
7

and $3 for each additional receptacle used. R. 160, 192. The City collects all solid waste
from household units within the Territory. Id.
Through an audit conducted in 1997, the District discovered that the City
had not been remitting the required fees for the households within the Territory.
R. 275-76, 291-92. The District made a number of verbal and written demands upon the
City for payment of the fees, interest, and penalties accrued since July 1, 1995, in
connection with household units located in the Territory and other annexed areas, but the
City refused to pay. R. 292-93. To resolve the issues, on January 25, 2000, the District
filed a Complaint for Declaratory and Other Relief. R. 1-63.
SUMMARY OF THE ARGUMENT
The District does not challenge the legality or efficacy of the annexation of
the Territory. Rather, the District claims only that the annexation was not complete until
after the District was created when the recording was accomplished, making the Territory
part of the District because the boundaries of the District included all unincorporated
areas of Davis County.
The only way this Court can give full meaning to the annexation statute in
effect in 1984 is to affirm the district court. That statute clearly provides that an
annexation was not complete and the inhabitants of the annexed area did not enjoy the
privileges of the annexing municipality until the resolution, maps, and plats were
recorded with the county recorder. As such, the annexation of the Territory was not
8

complete until November 9, 1984, when the annexation resolution, maps, and plats were
recorded. Because the District was formed September 24, 1984, the Territory is in the
District because at that time the Territory was in the unincorporated county.
ARGUMENT
I.

THE PLAIN LANGUAGE OF THE STATUTE PROVIDED THAT
ANNEXATION OF THE TERRITORY WAS NOT COMPLETE
UNTIL RECORDING OCCURRED.
The City's annexation of the Territory was not complete until a resolution,

maps and plats were filed with the Davis County Recorder on November 9, 1984, which
occurred after formation of the District. "Under our law cities and towns are political
subdivisions of the State and their powers are to be found in the statutes which create
them." Johnson v. Sandy City Corp., 28 Utah 2d 22, 23-24, 497 P.2d 644, 645 (1972).
The applicable statute in effect in 1984 reads in relevant part as follows:

If: (1) an annexation proposed in the policy declaration, in the
judgment of the municipality, meets the standards set forth in
this chapter; and (2) no protest has been filed . . ., the
members of the governing body may by two-thirds vote
adopt a resolution or ordinance of annexation . . . , and the
territory shall then and there be annexed
If the
territory is annexed, a copy of the duly certified transparent
reproducible plat or map shall at once be filed in the office
of the county recorder, together with a certified copy of the
resolution or ordinance declaring the annexation. On filing
the maps or plats, the annexation shall be deemed and
held to be part of the annexing municipality, and the
inhabitants thereof shall enjoy the privileges of the annexing
municipality.
9

Utah Code Ann. § 10-2-415 (1986) (emphasis added).
A well-recognized rule of statutory construction requires that the Court
"construe a statue on the assumption that each term is used advisedly and that the intent
of the Legislature is revealed in the use of the term in the context and structure in which it
is placed." Ward v. Richfield City, 716 P.2d 265, 266 (Utah 1986); accord Metropolitan
Water Dist. of Salt Lake City v. Salt Lake City, 14 Utah 2d 171, 176, 380 P.2d 721, 724
(1963). From the statutory language, it is clear that a municipality's obligation to file a
resolution or ordinance of annexation plus maps or plats, with the county recorder, is part
of the annexation process and an obligation established by the Utah Legislature.
The statute required that the resolution and map or plat of the area to be
annexed shall be filed, "at once," with the county recorder, and the statue concluded that
when such filing occurred, "the annexation shall be deemed and held to be part of the
annexing municipality, and the inhabitants thereof shall enjoy the privileges of the
annexing municipality." Utah Code Ann. § 10-2-415 (1986) (emphasis added).
Therefore, the Legislature clearly manifested its intent that annexation was not
complete— the area did not become "part of the annexing municipality" — until the last
specified act was complete—recording the annexation with the county recorder.
In this case, the resolution, maps, and plats were not filed with the Davis
County Recorder until more than two months after the City adopted Annex Resolution
84-12. Based on the plain language of the statute, the Territory did not become "part of
10

the [City]" until the resolution, maps, and plats were filed. Therefore, annexation was not
complete until November 9, 1984, when the requisite filings were made, and the Territory
is part of the District.
The City argues that the District's interpretation of Section 10-2-415
renders the first phrase of the statute meaningless. That is not the case. The District fully
acknowledges, as it believes the district court did, that the statute says that upon adoption
of a resolution or ordinance of annexation, "the territory shall then and there be annexed."
To give full meaning to the entire statute, however, that phrase must be read as one step
in a yet-to-be completed process. The process is completed upon recording.
Just as a person is "then and there" elected to the presidency of the United
States in November, he or she does not become the president until the following January,
on inauguration day, when the oath of office is administered. Similarly, a person can be
"then and there" appointed and confirmed to be a judge, but he or she does not actually
become a judge until the oath of office is administered. In this case, the City took action
toward annexing the Territory by voting on a resolution to annex, but that action was not
completed, and the Territory was not officially and finally annexed until the recording
was done.

11

II.

UTAH CASE LAW SUPPORTS THE POSITION THAT THE
ANNEXATION OF THE TERRITORY WAS NOT COMPLETE
UNTIL RECORDING OCCURRED.
Although the City does not discuss August 24, 200lit, this Court has twice

addressed the issue of when an annexation is complete, and has once addressed the issue
by implication. Although these cases predate the statute at issue, they nonetheless
support and demonstrate the validity of the District's position.
In the first case, Johnson v. Sandy City Corp., 28 Utah 2d 22, 497 P.2d 644
(1972), the plaintiff attacked a purported annexation by Sandy City on the grounds that
there had been a failure to file a certified copy of the annexation ordinance with the
county recorder. Before it was amended in 1979, the statute applicable to annexation of
contiguous territory read, in pertinent part:
If two-thirds of all the members of the [governing body] vote
for such annexation, an ordinance shall be passed, declaring
the annexation of such territory and the extension of the limits
of such city or town accordingly. A copy of the map or plat
duly certified shall at once be filed in the office of the county
recorder, together with a certified copy of the ordinance
declaring such annexation, and thereupon such annexation
shall be declared complete, and the said territory shall be
declared and held to be part of said city or town. . . .
Utah Code Ann. § 10-3-1 (1953) (emphasis added).3
3

This statute and the 1979 version are similar, but not identical. The 1979
version took out the phrase "thereupon such annexation shall be declared complete'';
added the phrase "the territory shall then and there be annexed"; and added the phrase w%on
filing . . . the annexation shall be deemed and held to be part of the annexing
municipality." As discussed in footnote 4, the 1979 version is almost identical to the
12

Although a plat was filed the same year as the annexation proceedings,
Sandy City did not file the ordinance of annexation with the county recorder until more
than three years later and after the lawsuit had commenced. The Court explained:
It is to be assumed that the legislature had some purpose in
setting forth the conditions and prescribing the procedure to
be followed in connection with the grant to the city of
authority to annex territory; and this includes the provision
that the ordinance shall be filed "at once" after it is passed.
28 Utah 2d at 25, 497 P.2d at 645.
The Court found the delay was unreasonable, and further found that the city
did not comply with the statutory procedure to complete annexation. Id. at 25, 497 P.2d
at 645-46. That is precisely the situation in the present case.
In another case, Plutus Mining Co. v. Orrne, 76 Utah 286, 289 P. 132
(1930), this Court addressed severance, specifically, whether Mammoth City was entitled
to recover taxes on property that was severed from the city by a district court decree,
which was then reversed three years later. In ruling on the issue, the Court examined
Utah's annexation statute and analogized annexation to severance. The annexation statute
discussed in Plutus was similar in many ways to the annexation statute in effect in 1984.
It stated, in relevant part, that
A copy of the map or plat hereintofore referred to, duly
certified and acknowledged as provided by law in such cases,
shall at once be filed in the office of the recorder of the
version at issue in this case.
13

proper county, together with a certified copy of the ordinance
declaring such annexation, and thereupon such annexation
shall be deemed complete, and the said territory shall be
deemed and held to be a part of said original city, and the
inhabitants thereof shall thereafter enjoy the privileges
and benefits of such annexation and be subject to the
ordinances and regulations of said city.
Comp. Laws Utah 1917, § 770 (emphasis added). Based on that statute, this Court
reasoned that "[w]hen the corporate limits of a city are extended, a certified copy of an
accurate map or plat showing the territory to be annexed must be recorded in the office
of the county recorder of the proper county before the annexation is complete." Plutus,
289 P. at 136 (emphasis added).4

4

In 1979, the Utah Legislature repealed and re-enacted the annexation
statute. After the re-enactment, it read, in relevant part, as follows:
the members of the governing body may by two-thirds vote adopt a
resolution or ordinance of annexation in accordance with the terms of the
policy declaration adopted by the governing body, and the territory shall
then and there be annexed. . . . If the territory is annexed, a copy of the
duly certified plat or map shall at once be filed in the office of the county
recorder, together with a certified copy of the resolution or ordinance
declaring the annexation. On filing the maps or plats, the annexation
shall be deemed and held to be part of the annexing municipality, and
the inhabitants thereof shall enjoy the privileges of the annexing
municipality.
Utah Code Ann. § 10-2-415 (Supp. 1979) (emphasis added). That statute was amended in
1983 to insert "transparent reproducible" before the word "plat." Utah Code Ann.
§ 10-2-415 (Supp. 1983). The 1983 version is the one that was in effect when the City
annexed the Territory.
14

The Court in Plutus also addressed the public policy considerations that are
squarely at issue in this case, and held that such public policy "requires that the
boundaries of cities . . . be certain and definite at all times, not only for the purpose of
administering local government, but also for the purpose of taxation. . . . In order that a
city may have the proper amount of revenue to meet the demands made upon it during
any fiscal year, it is necessary that it be definitely known what property the city may tax."
Id. at 139.
The Plutus court ruled that just as incorporation of a city was not complete
until maps or plats were filed in the county recorder's office, severance was not complete
until recorded so that the city's boundary lines were kept definite and certain at all times.
Id. at 136-38. This same reasoning surely applies to annexations. The new boundaries of
a city cannot be determined with certainty until the required documents are filed with the
county recorder.
Finally, Sandy City v. City of South Jordan, 652 P.2d 1316 (Utah 1982),
cited by the City at page seven of its brief for the proposition that annexation is a
legislative function, squarely supports the District's position. In Sandy City, the South
Jordan City Council adopted a resolution to annex certain property on January 30, 1979.
The appropriate maps, plats, and other documents were promptly filed with the Salt Lake
County Recorder on February 1, 1979. Three times, this Court wrote that the annexation

15

was complete on February 1, 1979, after the filing of the documents, not on
January 30, 1979, when the resolution was adopted.
First, the Court noted that "[w]hen the appropriate maps, plats, and
documents relating to resolution 79-1 were filed on February 1, 1979, the territory
annexed was 'deemed and held to be part of the annexing municipality.'" 652 P.2d
at 1319 (quoting the statute in effect at the time).5 Second, the Court said, "by operation
of the statute, the annexation was deemed complete on February 1, 1979." Id. Finally,
the Court stated that "[t]he annexation became complete on February 1, 1979, with the
filing of the documents required by [the statute]. At that point, the inhabitants enjoyed
the privileges of annexation and could not be subject to de-annexation or severance. . . ."
Id at 1320.
Thus, since 1917, despite wording changes in the annexation statute, this
Court has held that the recording of annexation documents with the county recorder is an
essential part of the annexation process, and annexation is not complete until the

5

The statute interpreted in Sandy City, as quoted by the court, read as

follows:
On filing the maps, plats and articles of amendment, the annexation shall be
deemed complete and the territory annexed shall be deemed and held to be
part of the annexing municipality, and the inhabitants thereof shall enjoy the
privileges of the annexation and be subject to the ordinances, resolution and
regulations of the annexing municipality.
652 P.2d at 1319 (quoting Utah Code Ann. § 10-2-401 (1979 Supp.)).
16

documents are recorded. The Court should follow these prior cases and uphold the
district court's ruling that the Territory did not become part of the City until
November 9, 1984, when the resolution, plats, and maps were recorded with the Davis
County Recorder. It follows, then, that the Territory is part of the District.
CONCLUSION
The basic rules of statutory construction together with all applicable Utah
case law demonstrate that the City began annexation proceedings on or about
August 29, 1984, when the City passed Annex Resolution 84-12, but it did not complete
the annexation until November 9, 1984, when the resolution, maps, and plats were filed
with the county recorder. Because the District was created prior to the time the
"recording" step was taken, the Court should give effect to the legislature's words and
declare that the Territory is within District boundaries, thereby affirming the ruling of the
district court.
DATED this 27th day of August, 2001.
WOOD CRAPO LLC

Larry S. JenKins Vy
Sheri A. Mower
Attorneys for Appellee
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I HEREBY CERTIFY that on the 27th day of August, 2001, two true and
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prepaid, to:
Russell L. Mahan, Esq.
J. C. Ynchausti, Esq.
790 South 100 East
Bountiful, Utah 84010
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Final Order dated March 5, 2001(R. 350-52)
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RESOLUTION DECLARING THE ANNEXATION OF TERRITORY TO THE
MUNICIPALITY OF BOUNTIFUL
WHEREAS, a majority of the owners of real property and the owners of
rot less than one-third in value of the real property as shown on the last assessment rolls in territory lying contiguous to this municpality have petitioned this
municipality for annexation; and
WHEREAS, the petition was accompanied by an accurate plat or map of the
territory to be annexed prepared under the supervision of the City Engineer or a
competent surveyor and certified by the Engineer or Surveyor: and
WHEREAS, the petition and plat or map have been filed in the office of
the municipal recorder'* and
WHEREAS, THE City Council held a public hearing with notice provided to
the residents of the affected territory, and a copy of the proposed Policy Declaration, together with a notice of such hearing mailed to the local Boundary Commission and affected entities; and
WHEREAS, the City Council adopted a Policy Declaration in support and
favor of said annexation, and the local Boundary Commission having given approval
of the proposed annexation after a public hearing of protests of certain affected entities;
IT IS HEREBY RESOLVED by the City Council of Bountiful, Utah:
Section 1, Territory Annexed,
The territory described below is hereby declared annexed to the municipality of Bountiful, Utah:
See Exhibit "A" attached hereto, and incorporated
herein by reference.
29th

Adopted by a vote of at least two-thirds of the governing body this
day of
August
1984,

fUJLa^^d
MAYOR

A£*^^
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DESCRIPTION

Beginning at a point v/nicn is S 8^° 2 4 ' 2 3" v; alonr
the quarter Section Line, 1.86 Feet irom nhe center of Section
6/ Township 1 North, Range 1 Sast, Salt Lake Ease & Meridian,
U a i d point also being on the present Bountiful City Limits
L m s ) ; and running thence along said present Bountiful City
Limits the following seven courses: S 6° 11" 18'* E 5.32 Feet,
S 89° 5 1 ' 18" E 854,50 Feet, S 44° 51" 18" E 126-57 Feet, S
0° 1 1 ' 1 8 " E 210,50 Feet, S 89° 5 1' 18" E 372.69 Feet, S 0°
25 ' 37" E 1002-85 Feet and S 89° 37' 31" E 362.71 Feet; thence
leaving said present Bountiful City Limits 3 27° 0 8 ' 34" w,
43.38 Feet to a poim: on a 351.44 Foot radius curve to the right
(radius point bears N 62° 51* 26" w) ; thence Southwesterly along
the arc of said curve, 64.75 Feet; thence S 31° 30" 00" W, 259.77
Feet to a-point; on a 522.00 Foot radius curve to the n g n t (radius
point bears N 58° 3 0 ' 00" W ) , thence Southwesterly along the
arc of said curve, 419.09 Feet; thence S 77° 3 0 ' 00 M W, 262*36
Feet to a point on a 501*35 Foot radius curve to the left (radius
point bears S 1 2 C 3 0 ' 0 0" E ) ; thence Southwesterly along the
arc of said curve, 343.45 Feet; thence S 38° 15' 00" W, 1860.30
F e e c ; thence IN 0 C 19" 1 2 " L , 940. S C FtreL to the p o m i on tne
South line of said Section 6? thence N 0^ 42* 45" W, 1220.41
Feet to the South line of North Salt Lake City Limits (annexed
August 5, 1 9 8 0 ) : thence along said North Salt Lake Limits the
following five courses; N 89° 24" 23" E 64.52 Feet, North 399.14
F e e - , S 8 9° 2 4 ' 2 3 " W, 849.51 Feet, North 227.54 Feet, N 55°
14 ' 31" W 52*04 Feet to the Sojthly most corner of Monarch Hills
N o . 3 and the Southeast corner o"f Lot 47 of said subdivision;
thence along the boundary of said subdivision the following
five courses: M 34° 45' 29" E, 79.75 Feet, N 0° 16' 45" W 98*01
F e e t , N 55° 14' 31" W 42.46 Feet, N 34° 45' 29* E 60.56 Feet,
N 0° 16' 45" W 3.16 Feet to a point on the Quarter Section line
«-£ said Section 6; thence N 89° 24' 23" E along said Quarter
Section Line, 1317*98 Feet to the point of beginning.
Ccwf. 113.0776 Acres

EXHIBIT "A
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CERTIFICATION

This Is to certify that the attached Resolution 84-12 was adopted by the
City Council of Bountiful, Utah, on the 29th day of August, 1984, at a
regular City Council meeting, duly authorized, noticed and held,

and with

a quorum present and" based upon a unanimous vote,
Dated this 29th day of August, 1984.

TOTAL P.04

00013

After the conduct of other business, the following r e s o l u t i o n was introduced in
.written form by Commissioner

Saunders

motion made by Commissioner
Commissioner

Gerlach

Tippett's
Aye:

_ , was r e a d and discussed, and pursuant to
and seconded by

and was adopted by the following vote:
Commissioner S a u n d e r s
Commissioner G e r l a c h
Commissioner

Nav:
The resolution is as follows:

Tiooetts

None
Q /?. ' " 9

O

A

A RESOLUTION establishing the Davis County Solid Waste
Management and Energy Recovery Special Service D i s t r i c t , Davis
County,
Utah,
providing
for
the
establishment
of
an
A d m i n i s t r a t i v e Control Board as the governing a u t h o r i t y thereof
and providing for o t h e r r e l a t e d m a t t e r s .

WHEREAS pursuant to a resolution (the '"Resolution"), adopted on August _8
1984, the Board of County Commissioners of Davis County, U t a h (the "Board") gave notice
of its intention to c r e a t e a special service district to be known as "Davis County Solic
Waste Management and Energy Recovery Special Service D i s t r i c t " (hereinafter referred tc
as the "District"), having t h e boundaries set out in Section 2 hereof and to provide garbage
services; and
WHEREAS p u r s u a n t to the Resolution the Board o r d e r e d t h a t a public hearing
be held on S e p t e m b e r 5, 1984, a t 10:00 o'clock A.M., at t h e r e g u l a r meeting place of the
Board in the Davis County C o u r t h o u s e , in Farmington, U t a h , on t h e establishment of the
District and the provision of g a r b a g e services thereby; and
WHEREAS public notice of said intention and of the t i m e and place of said
public hearing was given by the County Clerk through the publication of an a p p r o p r i a t e
notice in the Davis County Clipper and the Weekly Reflex, n e w s p a p e r s published and of

August 15, 1984, August 22, 1984, and August 29, 19S4, the first of such publications havin
been not less than t w e n t y - o n e (21) days nor more than t h i r t y - f i v e (35) days prior to the cat
of the public hearing; and
WHEREAS said public hearing has been held p u r s u a n t to said notice at th
aforesaid time and place, t h e Board has considered all p r o t e s t s filed and has heard ar.
considered all interested persons desiring to be heard, and t h e t i m e for filing protests a
provided in Section 11-23-9, Utah Code Annotated 1953, as a m e n d e d , has expired; and
9/
WHEREAS on August 1 £ , 1984, the County Clerk filed a c e r t i f i e d copy of the
Resolution with the City R e c o r d e r s of the cities of Bountiful,
Clinton, Farmington, Fruit

Clearfield

H e i g h t s , Kaysville, Layton, North Salt Lake, South

Sunset, Syracuse, West Bountiful,
incorporated

Centerville,

Weber.

West Point and Woods Cross, U t a h , being the only

cities or towns l o c a t e d

within the boundaries

of

the proposed

District,

together with the request of this Board t h a t the governing a u t h o r i t y of such cities consent
to the inclusion of such c i t i e s within the boundaries of t h e proposed D i s t r i c t ; and
WHEREAS by resolution duly adopted on S e p t . 4

, 1984, the City Council of

the City of Centerville, c o n s e n t e d to the inclusion of such city within the boundaries of the
proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on

Aug. 28 , 1984, t h e City Council of

the City of Clinton, c o n s e n t e d to the inclusion of such city within t h e boundaries of the
proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on Aug. 15

, 1984, t h e City Council of

the City of Farmington, c o n s e n t e d to the inclusion of such city within t h e boundaries of the
proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on Aug. 21

, 1984, the City Council of

the City of Fruit Heights, c o n s e n t e d to the inclusion of such c i t y within the boundaries of
the proposed District; and
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WHEREAS by r e s o l u t i o n duly adopted on $<=>_Tt. 4 t 1984, the City Council of
the City of Kaysville, c o n s e n t e d to the inclusion of such city within the boundaries of the
proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on

A iic.

21 > 1984, the City Council of

t h e City of North Salt Lake, c o n s e n t e d to the inclusion of such city within the b o u n d a r i e s of
the proposed District; and
WHEREAS by r e s o l u t i o n duly adopted o n A u c . 28

, 1984, the City Council of

the City of South Weber, c o n s e n t e d to the inclusion of such city within the b o u n d a r i e s of
the proposed District;

and

WHEREAS by r e s o l u t i o n duly adopted on Aug. 21 , 1984, the City Council of
the City of Sunset, consented t o the inclusion of such city within the boundaries of the
proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on

Aug. 2 3 , 1984, the City Council of

the City of Syracuse, c o n s e n t e d to the inclusion of such city within the boundaries of the
proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on S e p t . 4 , 1984, the City Council of
the City of West Bountiful, c o n s e n t e d to the inclusion of such city within the boundaries of
the proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on S e p t . 6 , 1984, the City C o u n c i l of
the City of West Point, c o n s e n t e d t o t h e inclusion of such city within the boundaries of the
proposed District; and
WHEREAS by r e s o l u t i o n duly adopted on

S e p t . 7 , 1984, the City Council of

the City of Woods Cross, c o n s e n t e d to the inclusion of such city within the b o u n d a r i e s of
the proposed District; and
WHEREAS the C i t y Councils of the cities of Bountiful, Clearfield and L a y t o n
have not; consented to the inclusion of such cities within the boundaries of the p r o p o s e d

WHEREAS it is provided in Section 11-23-24, Utah Code Annotated 1953, as
amended, that the governing authority of a county which has established a service district
pursuant to the provisions of the Utah Special Service District Act, Chapter 23 of Title 11,
Utah Code Annotated 1953, as amended, may, by resolution adopted at the time of the
establishment of such district, create an administrative control board (the "Administrative
Control Board") for the service district, provided that each municipality within a service
district established by a county shall be entitled to appoint one member to represent the
municipality on the Administrative Control Board; and
WHEREAS it is desired to create an Administrative Control Board for the
District which shall consist of fifteen

persons, the Administrative Control Board to

constitute the governing authority of the District as provided in Section 11-23-24, Utah
Code Annotated 1S53, as amended;.
NOW, THEREFORE, Be It and It Is Hereby Resolved by the Board of County
Commissioners of Davis County, Utah, as follows:
Section 1.. That the Board does hereby find and determine:
(a) That public notice of the hearing upon the establishment of the District and
the furnishing of garbage services thereby was given by the Clerk of this Board by
publication of an appropriate notice in the Davis County Clipper and the Weekly
Reflex, newspapers published and of general circulation in Davis County, Utah, once a
week for three consecutive weeks prior to September 5, 1984, to-wit, on August 15,
1984, August 22, 1984, and August 29, 1984, the first of sajd publications having been
made not more than thirty-five (35) days nor less than twenty-one (21) days prior to
the date of such hearing.
9/

(b) That on August

1Q

, 1984, the County Clerk filed a certified copy of the

Resolution with the City Recorders of the cities of Bountiful, Centerville, Clearfield,
Clinton, Farmington, Fruit Heights, Kaysville, Layton, North Salt Lake, South Weber,
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Sunset, Syracuse, West Bountiful, West Point and Woods Cross, Utah, being the only
incorporated cities or towns within the boundaries of the proposed District as then
contemplated, together with the r e q u e s t of this Board that the governing a u t h o r i t y of
each such city consent to the inclusion of said c i t y within the boundaries of the
proposed District.
(c) That by resolution duly a d o p t e d on s e p t .
City of

Centerville,

Utah,

consented

t o the

4 , 1984, the City Council cf the

inclusion

of

such

city

within

the

boundaries of the proposed D i s t r i c t .
(d) That by resolution duly a d o p t e d on

Aug. 28 , 1984, the City Council of the

City of Clinton, Utah, c o n s e n t e d t o the inclusion of such city within the boundaries of
the proposed District.
(e) That by resolution duly adopted on
City of

Farmington,

Utah,

consented

to

AUG. 15 , 1984, the City Council of the
the inclusion

of

such

city within

the

boundaries of the proposed D i s t r i c t .
(f) That by resolution duly adopted on
City of Fruit Heights, Utah, c o n s e n t e d

Aug. 21 , 1984, the City Council of the

to the inclusion of such city within

the

boundaries of the proposed D i s t r i c t .
(g) That by resolution duly a d o p t e d on

sept,

4 , 1984, the City Council of the

City of Kaysville, Utah, c o n s e n t e d to the inclusion of such city within the boundaries
of the proposed District.
(h) That by resolution duly a d o p t e d on

Aug. 21 , 1984, the City Council of t h e

City of North Salt Lake, Utah, c o n s e n t e d to the inclusion of such city within t h e
boundaries of the proposed D i s t r i c t .
(i) That by resolution duly a d o p t e d on
City of South Weber, Utah, c o n s e n t e d

Aug. 28 , 1984, the City Council of the

to the inclusion of such city within

boundaries of the proposed D i s t r i c t .
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the

(j) That by resolution duly adopted on Aug. 21 , 19S4, the City Council of the
City of Sunset, Utah, consented to the inclusion of such city within the boundaries of
the proposed District.
(k) That by resolution duly adopted on Aug. 23 , 1984, the City Council of tr.e
City of Syracuse, U t a h , - c o n s e n t e d to the inclusion of such city within the boundaries
of the proposed District.
(1) That by resolution duly adopted on

S e p t . 4 , 1984, t h e City Council of the

City of West Bountiful, Utah, consented to the inclusion of such city within

the

boundaries of the proposed D i s t r i c t .
(m) That by resolution duly adopted on S e p t . 6

y

1984, the City Council of

the City of West Point, Utah, consented to the inclusion of such city within the
boundaries of the proposed D i s t r i c t .
(n) That by resolution duly adopted on
City of

Woods Cross, Utah, consented

S e p t . 7 , 1984, the City Council of the

to the

inclusion of such city within

the

boundaries of the proposed D i s t r i c t .
(o)

That the City Councils of the cities of Bountiful, Clearfield and Layton

have not consented to the inclusion of such cities within the boundaries of

the

proposed District.
(p) That the following persons filed w r i t t e n p r o t e s t s against the establishment
of the District, at or prior to the public hearing, which written protests were not
withdrawn prior to the adoption of this resolution:
NAME

ADPRESS

Jim Hurst

1670 East 700 South, Clearfield, Utah

00020
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NAME

(q)

ADDRESS

That a public hearing on the establishment of, the District and the

furnishing of garbage services thereby was held and conducted by this Board as
required by law and the Resolution giving notice thereof, on September 5, 1984, at
10:00 o'clock A.M. at the regular meeting place of the Board in the Davis County
Courthouse, in Farmington,

Utah, at which public hearing the Board gave

full

consideration to all protests which were filed and heard and considered all interested
persons desiring to be heard.
(r) That after careful consideration of all factors involved and of all objections
and protests, it has been and is hereby found, determined and declared that all
property included within the boundaries of the District, as such boundaries are set out
in the Resolution with such modifications as are set forth in Section 2 hereof, will be
benefited by the garbage services to be furnished by the proposed District, and that all
proceedings taken in establishing the District have been in compliance with law.
Section 2.

That there is hereby established a special service district within

&avis County, Utah, to be known as "Davis County Solid Waste Management and Energy
Recovery Special Service District". The boundaries of the District shall be as follows:

Beginning at a point in the middle of the channel of the Weber
river where crossed by the summit line of the Wasatch r a n g e ,
thence westerly down the middle of said channel to a point n o r t h
of the northwest c o r n e r of Kingston's fort; t h e n c e west to t h e
east shore of Great Salt Lake; thence southwesterly along and to
the middle point of a s t r a i g h t line running between said point on
the east shore and a point on the west shore of said lake a t
latitude 41 degrees north; t h e n c e southeasterly along a s t r a i g h t
line running b e t w e e n Black Rock on the southern shore of said
lake and said middle point of said line to. the base line of t h e
United States survey; t h e n c e northeasterly and e q u i d i s t a n t
between Antelope island and the south shore of said lake to a
point west of the mouth of the Jordan river on the west line of
range 1 west; thence e a s t to the mouth of the Jordan river;
thence southeasterly up the middle of the channel of the J o r d a n
river to a point west of a point 136 rods north of Hot Spring in the
northern part of Salt Lake City; thence east to the summit of the
spur range t e r m i n a t i n g at said Hot Spring; thence n o r t h e a s t e r l y
along said last mentioned s u m m i t to its intersection with, and
thence northerly along, the summit of the Wasatch range to the
point of beginning; excluding therefrom all t e r r i t o r y encompassed
within the boundaries of the cities of Bountiful, Clearfield and
Layton, each of such c i t i e s being located wholly within Davis
County, Utah, as such boundaries exist as of S e p t e m b e r 24, 1984*

Section 3.

That the D i s t r i c t is c r e a t e d for the purpose of providing garbage

services within the area

included

within

its boundaries, through facilities

or

systems

acquired or constructed for t h a t purpose through construction, p u r c h a s e , l e a s e , c o n t r a c t ,
gift, condemnation or any combination th-ereof.
Section 4. That the Board hereby finds and d e t e r m i n e s t h a t n e i t h e r more than
fifty p e r c e n t (5096) of the qualified v o t e r s of the territory proposed to be included within
the District, nor the owners of more than fifty percent (5096) of the assessed value of the
taxable property included within the D i s t r i c t , have filed w r i t t e n p r o t e s t s with the County
Clerk against (1) the e s t a b l i s h m e n t of the District, or (2) a specified t y p e or types of
services within the District.

Section 5. That any person who, within fifteen (15) days after tne conclusion of
the public hearing held on September 5, 1984, filed a written protest with the County Clerk
against the establishment of the District or against the furnishing of a specified type or
types of services within the District and who is a qualified voter residing within the District
or whose property has been included within the boundaries of the District notwithstanding
such protest, may, within thirty (30) days after the adoption of this resolution, apply to the
District Court of the Second Judicial District for a writ of review of the actions of the
Board in establishing the District.

Under Section 11-23-11, Utah Code Annotated 1953, as

amended, the only ground upon which a person may apply for a writ of review is that the
protestor's property will not be benefited by one or more of the types of services authorized
to be furnished by the District or upon the ground that the proceedings taken in establishing
the District have not been in compliance with law.
A failure to timely apply for a writ of review forecloses the right of all owners
of property or qualified voters within the District herein established to further object.
Section 6. That the District shall be a separate body politic and corporate and
a quasi-municipal

public

corporation

distinct

from

Davis

County,

Utah, and

each

municipality in whicn the District is located. Notwithstanding, the Board, as it exists from
time to time, shall control and have supervisory authority over all activities of the District,
except that this Board may, as provided in Section 7 hereof, by resolution delegate to an
administrative control board established under Section 11-23-24, Utah Code Annotated
1953, as amended, or to designated officers and employees (who may, but need not, be
officers or employees of Davis County, Utah) the performance of any such activities and
the exercise of any rights, powers and authority of the District, to the extent permitted by
law. The District shall have all rights, powers and authority granted to such districts under
the Utah Special Service District Act, Title 11, Chapter 23, Utah Code Annotated 1953, as

araended

'
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Section j \

That t h e r e is hereby created as the governing a u t h o r i t y of the

District an Administrative Control Board under Section 11-23-24(1), Utah Code A n n o t a t e d
1953, as amended, which shall consist of fifteen persons, twelve of whom shall be the t o t a l
appointed representatives from e a c h of the twelve incorporated c i t i e s within the boundaries
of the District, and three of whom shall be appointed by the Board as r e p r e s e n t a t i v e s of
other than a municipality.

Under Section 11-23-24(1), Utah Code Annotated

1953, as

amended, each city or town included within the boundaries of the District, such c i t i e s or
towns being the cities of C e n t e r v i l l e , Clinton, Farmington, Fruit Heights, Kaysviile, North
Salt Lake, South Weber, Sunset, S y r a c u s e , West Bountiful, West Point and Woods Cross,
Utah, has the rignt to appoint one

m e m b e r to the Administrative Control Board, which

appointments, together with the t h r e e appointments which may be made by the Board
pursuant

to Section

11-23-24(1),

Utah

Code

Annotated

1953, as

amended,

shall

be

established by a subsequent resolution of t h e Board.
Section 8. That the b u d g e t of the District shall be adopted and administered by
the Administrative Control Board and said budget under Section l l - 2 3 - 1 4 ( l ) ( a ) , Utah Code
Annotated

1953, as amended, shall be s e p a r a t e from the general Davis County,

Utah,

budget.
Section 9. That as provided in Section 11-23-24, Utah Code Annotated 1953, as
amended, the Administrative C o n t r o l Board shall act as the governing authority of the
District pursuant to the provisions of the U t a h Special Service District Act, with full power
and authority to exercise any of the r i g h t s , powers and a u t h o r i t y of a service d i s t r i c t ,
including without limitation, all or any of t h e powers provided in Sections 11-23-13, 1 1 - 2 3 15, 11-23-18, 11-23-19 and 11-23-20, U t a h Code Annotated 1953, as amended; provided,
however, that the Administrative C o n t r o l Board shall have no power to levy a tax on the
taxable property of the District, to issue bonds or to call or hold an election for t h e
authorization of such tax or such bonds.

nnri9£

Section H). That the Board may from time to t i m e h e r e a f t e r by resolution duly
adopta-d'jcaelegate such additional powers to the Administrative Control Board as may be
specified in such resolution; provided, however, that any d e l e g a t i o n to the Administrative
Control Board contained in this or any subsequent resolution may, as provided in Section 1123-24, Utah Code A n n o t a t e d

1953, as amended, be r e v o k e d , in whole or in p a r t , by

resolution of the Board h e r e a f t e r a d o p t e d .
Section U.
as amended,

That p u r s u a n t to Section 11-23-24(7), U t a h Code A n n o t a t e d 1953,

the Board hereby e s t a b l i s h e s

the compensation

of

the

Administrative Control Board, which shall be paid at a per diem r a t e of $

m e m b e r s of
—o-

and such further compensation as shall be hereafter set by r e s o l u t i o n of the Board.
Board

hereby

further

authorizes

the

Administrative

Control

Board

the

to employ

The
staff

commensurate with the duties and functions assigned to it h e r e u n d e r . '
Section

12.

That

the

County

Clerk

shall

advise

the

members

of

the

Administrative Control Board of t h e i r appointment, and the County Clerk shall fix a t i m e
and place for the initial organizational meeting of the A d m i n i s t r a t i v e Control Board.

The

Administrative Control Board shall, a t t h e organizational m e e t i n g , a f t e r subscribing to their
oaths of office, e l e c t from their m e m b e r s a chairman and s e c r e t a r y , and appoint such other
officers

as the A d m i n i s t r a t i v e Control Board shall deem n e c e s s a r y and desirable. The

Administrative Control Board shall adopt bylaws, which bylaws shall be approved by the
County A t t o r n e y as to form and c o n t e n t .
Section 13. T h a t pursuant to the requirements of Section 11-12-1, Utah Code
Annotated 1953, as a m e n d e d , the Board will file a notification of e s t a b l i s h m e n t of the
District with the s t a t e tax commission within ten (10) days a f t e r the adoption of this
resolution.
Section 1_4. That all a c t s and resolutions in conflict with this resolution or any
part thereof are hereby repealed.

Section 15. That this resolution shall take immediate effect upon its adoption
and approval.
ADOPTED AND APPROVED this 24th day of September, 1984.
/
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Chairman '
Board of County Commissioners
Davis County, Utah
Attest:
s^
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s
County Clerk
Davis County, Utah
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(Other business not pertinent to the above appears in the minutes of the
meeting.)
Pursuant to motion duly made and carried, the meeting was adjourned.
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' Chairman '
Board of County Commissioners
Davis County, Utah

Attest:
/
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County Clerk
Davis County, Utah

STATE OF UTAH

)

COUNTY OF DAVIS

)

)

I, the undersigned, do hereby certify that I am the duly qualified and acting
County Clerk of Davis County, Utah.
I further certify that the foregoing constitutes a true and correct copy of the
minutes of a regular meeting of the Board of County Commissioners of Davis County, Utah,
held at the regular meeting place of the board in the Davis County Courthouse in
Farmington, Utah, at 10:00 o'clock A.M. on September 24, 1984, as recorded in the regular
official book of minutes of tne proceedings of the Board of County Commissioners, kept in
my office, that said proceedings were duly had and taken as herein shown, that all members
were given due, legal and timely notice of said meeting, that the meeting therein shown was
in all respects called, held and conducted in accordance with law, and that the persons
therein named were present at said meeting, as therein shown.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official
seal of Davis County, Utah, this 24th day of September, 1984.
*
*''/;/.
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'/

County Clerk
Davis County, Utah
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[SEAL]
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BOUNTIFUL
City of Beautiful Homes and Gardens
November 8, 1999

CITY COUNCIL
SAMUE- R -OWLSR
BAR SARA *iC-~
A - A S A JOHNSON
S~E A/ART KNCWLTCN
C HAROLC SHAFTER
CITY MANAGER
TOM i-ARDY

Lam' S. Jenkins
Wood Crapo LLC
60 East South Temple #500
Salt Lake City,Utah 84111

Dear Mr. Jenkins.

A couple of weeks ago Bountiful City Manager Tom Hardy appeared before Solid Waste District
representatives to present the position of the City with respect to the bill given the city by Wasatch Energy
Systems for claimed past due payments. More than half of the money requested involves an area which was
annexed in 1984. Whether the annexation took place before or after the formation of the District determines
if money is owed or not for this area. From what was said at the meeting. I believe you are familiar with the
area and the issues involved.
The timetable with which we are dealing is this: (l)'on August 29,1984? the Bountiful City Council
passed a resolution of annexation, a copy of which is enclosed; (2) on September 24, 1984, the Davis
County Commission passed Resolution 84-200 creating the Davis County Solid Waste Management and
Energy Recovery Special Service District, of which you already have a copy; and (3) on November 8, 1984,
the annexation plat was recorded with the Davis County Recorder.
The annexation provisions of section 10-2-415 of the Utah Code were somewhat different in 1984
than they are today. I am enclosing a copy of that statute as it then existed. It clearly states that "the
members of the governing body may by two-thirds vote adopt a resolution or ordinance of annexation...and
the territory shall then and there be annexed." This occurred on August 29th, which was prior to the creation
of the district. When the district was created a month later on September 24th, its boundaries excluded
Bountiful City and thereby the area annexed on August 29th.
I am aware that further down in that section it states that "on filing the maps or plats, the annexation
shall be deemed and held to be part of the annexing municipality, and the inhabitants thereof shall enjoy the
privileges of annexing municipality." I believe that this is the legal basis of the district's determination that
the area in question was not annexed until after the formation of the district.
These two provisions within a single section facially appear to be inconsistent. In such a situation,
of course, rules of statutory construction require that an interpretation be sought which harmonizes the two
and gives effect to both. This can be done by interpreting the law to set up a two-step annexation process

Russell L. Mahan, City Attorney
790 South 100 East • P.O Box 369 • Bountiful, Utah 84011-0369 • (801) 298-6143 • FAX (801) 298-3171
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in which the property m question is firs: '"then and there...annexed" when the resolution is adopted, and
which must be followed up by the vital step of recording at the Davis County Recorder's office. Failure to
complete the second step can eventually undo the first one, as case law has stated.
The position of the district does not follow this rule of statutory construction. It simply holds that
the second portion governs and the first one is meaningless. I don't think that any court will adopt such an
approach.
I feel it necessary to point out that annexation is a legislative and not a recording function. The law
clearly intends that the act of annexation is to be done by resolution or ordinance of the City Council. The
follow-up of recording is a vital but only a ministerial function. The district position would turn this around
and make annexation a recording function. Again, I don't think that any court will adopt that position.
There is no doubt that Bountiful had passed a resolution of annexation prior to the creation of the
district, and that Davis County was on notice of this by the mailings that were sent out to affected entities.
As with all such actions, the Commission resolution creating the district was passed with reference to
existing laws. Those existing laws included the City's recent annexation. I realize that the district has an
argument to make but feel very strongly that it is a loser. The better law is that the annexation occurred prior
to the creation of the district and that the area is not within the district. We are in hopes that you will see
that this is so. However, you should know that the Bountiful City Council feels very strongly about this
matter and Bountiful City is prepared to argue this position at the district court, the court of appeals and the
Utah supreme court.
There is another outstanding issue between the district and the city. We concede that other areas
annexed after 1984 are within the district, but dispute the count as to the number of residences which are
included in the bill sent by the district. This ought to be able to resolved by each side sitting down together
and reviewing aerial photographs, etc. It is my understanding that the city and the district are in the process
of doing this, and will hopefully be able to resolve this issue without legal action on either side.
We are more than willing to carry on further discussion and meetings to review the counting issue.
Your should understand, however, we will comply with the district's annexation position only if ordered to
do so by the supreme court.
If you would like to discuss this further, please let me know.

Very truly yours,

Russell L. Mahan
Bountiful City Attorney

Russell L. Mahan, City Attorney
790 South 100 East • P O Box 369 • Bountiful, Utah 84011-0369 * (801) 298-6143 • FAX (801) 298-3171
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„,»«, nrJS THE SECOND DISTRICT COURT OF DAVIS COUNTY
M&1
\U P I 2 : 5 5
STATE OF UTAH
DAVIS COUNTY SOLID WASTE
MANAGEMENT AND ENERGY
RECOVERY SPECIAL SERVICE
DISTRICT, a Utah special service district,
Plaintiff,

MEMORANDUM DECISION ON
PLAINTIFF'S MOTION FOR
PARTIAL SUMMARY
JUDGMENT AND DEFENDANT'S
CROSS MOTION FOR PARTIAL
SUMMARY JUDGMENT

v.
CITY OF BOUNTIFUL, a Utah municipal
corporation,

Case No. 00-0700034

Defendant.

Judge Rodney S. Page

The above-entitled matter having come before the Court on Plaintiffs Motion for Partial
Summary Judgment; and the Court having reviewed the Motion; and the Court having reviewed
Defendant's Motion for Partial Summary Judgment; and being fully advised in the premises,
makes the following memorandum decision.

BACKGROUND

On August 29, 1984, Bountiful City ("The City") passed Annex Resolution 84-12
connected with the annexation of an unincorporated area ("The Territory") of Davis County
("The County"). On September 24, 1984, the Davis County Commission passed Resolution 84200, which created the District. The property description for the District at the time included all
of the unincorporated and incorporated areas of Davis County, and became the sole repository for
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solid waste for all incorporated and unincorporated areas of Davis County, except Bountiful,
Clearfield, and Layton. Clearfield and Layton subsequently joined the District. On or about
November 9, 1984, the City recorded Annex Resolution 84-12, maps, and plats of the Territory
with the Davis County recorder's office.
Pursuant to Resolution 95-09, 96-03, and 96-04, the District adopted a household use fee
to be imposed on each household unit in the District for waste generated by such households.
The household fee took effect on July 1, 1995 and imposed a SI0.00 fee on each household for
the first waste receptacle and S3.00 for each additional receptacle used. The City signed a
contract with the District on or about December 14, 1995, agreeing to pay "all tip fees and
finance charges" assessed by the District, as well as "all applicable penalties" resulting from the
violation of any District ordinance or regulation.
The District filed the present claim on January 25, 2000, seeking a declaratory judgment
against the City declaring the Territory is part of the District, judgment for the amount of
household use fees due for those households located in the Territory, plus penalties and interest
on such past due fees owing since July 1, 1995, for household use fees, interest, and penalties in
connection with household units located in the Other Annexed Areas, and for which such fees
have not been paid, from July 1, 1995, until December 31, 1999, and attorney fees. Plaintiffs
Motion for Partial Summary Judgment and Supporting Memorandum were filed on July 18,
2000. Therein, Plaintiff seeks a judgment from the Court that the City's annexation of the
Territory was not complete until the resolution, maps, and plats were recorded with the Davis
County Recorder on November 9, 1984, and judgment that the Territory is within the District's
boundaries.
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In Response, Defendant Bountiful City s Motion tor Partial Summary Judgment and
Supporting Memorandum were filed on August 2, 2000, claiming 1) annexation occurred on
August 29, 1984, when the legislative act of adopting the resolution of annexation occurred, 2)
the recording is merely a ministerial function, 3) rules of statuton construction require that
meaning be given to the provision under § 10-2-415, 4) the District is barred from asserting that
the annexation area is within the District by laches and estoppel, and 5) the District cannot
challenge the procedural validity of the annexation The Court held a hearing on November 21,
2000, at which time it took the matter under advisement It now makes the following
memorandum decision.

ANALYSIS

The purpose of summary judgment is to avoid unnecessary trial by allowing the parties to
submit the matter on the pleadings where there is no genuine issue to present to the fact finder
In accordance with this purpose, specific facts are required to show whether there is a genuine
issue for trial Reagan Outdoor Adv, Inc v Lundgten, 692 P 2d 776 (Utah 1984) In reviewing
the summary judgment, the court considers the record m the light most favorable to the party
opposing the motion, resolving all doubts in his favor If after a review of the record, we
conclude that a genuine issue of material fact exists, we must reverse the summary judgment and
remand for further proceedings on the issue Atlas Corp v Clovis Nat 7 Bank 737 P 2d 229
(Utah 1987) The Court having again reviewed the respective memorandums following the
November 21, 2000 hearing, considers both motions for partial summary judgment on the
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following issues, 1) Whether annexation of the Temtory occurred upon legislative act or upon its
recording, and 2) If the Court determines the Territory is within the District's boundaries,
whether the District is barred from asserting its claim by laches and estoppel The Court looks to
applicable law m determination of the matter and issues m turn
The Court first examines whether the City's annexation of the Territory was or \\ as not
completed prior to the recording of the resolution, maps, and plats with the Davis County
Recorder on November 9, 1984 Plaintiff argues that annexation of the territory was completed
upon recording The Court notes that Plaintiff does not challenge the procedural validity of the
annexation, only when it occurred Defendant, on the other hand, contends that the annexation
occurred on August 29, 1984, when the legislative act of adopting the resolution of annexation
occurred, and recording is merely a ministerial function
A well-recognized rule of statutory construction requires that the Court "construe a
statute on the assumption that each term is used advisedly and that the intent of the Legislature is
revealed in the use of the term m the context and structure m which it is placed " Ward v
Richfield City, 716, 716 P 2d 265, 266 Also, "[i]t is one of the well recognized canons of
statutory construction that when a statute directs a thing may be done by a specified means or m
a particular manner it may not be done by other means or in a different manner " Utah Rapid
Transit Co v Ogden City, 58 P 2d 1, 3 (Utah 1936) In the circumstance of an apparent
inconsistency in the wording of a statute, the rules of statutory construction require that an
interpretation be sought which harmonizes the two sentences and gives effect to both Lyon v
Burton, 2000 UT19, 387 UtahAdv Rep 27(2000)
The applicable statute m effect in 1984 reads m relevant part
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If: (1) an annexation proposed in the policy declaration, in the judgment of the
municipality, meets the standards set forth in this chapter: and (2) no protest has been
filed..., the members of the governing body may by two-thirds vote adopt a resolution or
ordinance of annexation..., and the territory shall then and there be annexed... If the
territory is annexed, a copy of the duly certified transparent reproducible plat or map shall
at once be filed in the office of the county recorder, together with a certified copy of the
resolution or ordinance declaring the annexation. On filing the maps or plats, the
annexation shall be deemed and held to be part of the annexing municipality and the
inhabitants thereof shall enjoy the privileges of the annexing municipality.
Utah Code Ann. § 10-2-415 (1986).
The Court finds that the language of Utah Code Ann § 10-2-415 (1986) establishes a two
part procedure, the first a legislative act and the second a ministerial one, by which a
municipality may annex a territory. The statute states that if a proposed annexation meets the
standards set forth and no protest has been filed, a municipality "may by two-thirds vote adopt a
resolution or ordinance of annexation..., and the territory shall then and there be annexed

"

This language authorizes a city to take action to annex property by legislative act. The Court
finds that although annexation is a legislative act, it is not complete until it is recorded. Utah
Code Ann. § 10-2-415 (1986) requires that the resolution and map or plat of the area to be
annexed be filed, "at once," with the county recorder, and the statute concludes that "[u]pon
filing, the annexation shall be deemed and held to be part of the annexing municipality, and the
inhabitants thereof shall enjoy the privileges of the annexing municipality." The Court finds this
last sentence to be the only language which states when the annexed territory becomes part of the
City. Interpreting the plain language of the statute, an annexation shall not be a part of the
annexing municipality until filing, and the inhabitants thereof shall not enjoy the privileges of the
annexing municipality. Therefore, a city may take legislative action to annex territory and vote a
territory annexed, but until recording, it is not complete.

00339
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The basic rules of statutory construction demonstrate that the City began annexation
proceedings on or about August 29, 1984 when the City passed Annex Resolution 84-12, but it
did not complete the statutory process until November 9, 1984, when the resolution, maps and
plats were filed with the county recorder. Therefore, the Court finds that the Territory was
officially annexed by the City as of November 9, 1984.
Second, the Court determines whether the Territory still remains within the District's
boundaries or if the District is barred from asserting that the annexation area is within the District
by laches and estoppel. Where the Plaintiff argues that the Territory is within the district's
boundaries, Defendant claims that the District is barred from asserting that the annexation area is
within the District by laches and estoppel. The undisputed evidence shows that the District was
created on September 24, 1984 by resolution of the Davis County Commission. The Court finds
that the District was created prior to the City's annexation of the Territory, on November 9,
1984, and the District included all of the unincorporated and incorporated areas of Davis County,
except Bountiful, Clearfield, and Layton. Because the Territory was not within the City's limits
on September 24, 1984, it became part of the District.
Although the Territory became part of the County in 1984, Defendant claims that the
District is barred from asserting its claim that the annexation area is within the District by laches
and estoppel. On the other hand, Plaintiff argues that Defendant fails to meet the requirements of
both. Therefore, the Court examines each.
The Court examines the Defendant's defense of Laches. Laches was discussed by the
Utah Supreme Court in Plateau Mining Company v. Utah Division of State Lands & Forestry,
802 P.2d 720, 731 (Utah 1990), where it held that "laches bars a recovery when there has been a
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delay by one party causing a disadvantage to the other party... Latches has two elements: 1) lack
of diligence on the part of the claimant and 2) an injury to the defendant because of the lack of
diligence."
Defendant claims that the elements of laches are met in the facts of this case. The delay
of more than thirteen years before even mentioning their claim that the area was within the
District resulted in the City in good faith delivering garbage services for that entire period of
time, and at a fee much less than that charged by the District to its residents. This has caused the
residents of the annexation area to become accustomed to lower rates than the District can
provide, and that the monetary claims of the District upon the annexation area go back to 1995,
nearly three years before the District ever asserted its claim to the annexation area.
Plaintiff argues that Defendant's defense of laches does not apply to the facts of this case,
and claims that "[t]he doctrine of laches is an equitable defense which arises in cases where the
plaintiff seeks equitable relief." Doit, Inc. v. Touche, Ross & Co., 926 P.2d 835; 845 (Utah
1996). As such, the law is clear that "where the plaintiffs claims are based in law, the statute of
limitations, not the doctrine of laches, governs the timing surrounding a plaintiffs filing of a
complaint." Id (citing United States v. Mack, 295 U.S. 480, 489 (1935) ("Laches within the
term of the statute of limitations is no defense at law.")).
The Court finds that the issue of when the City completed its annexation of the Territory
to be a legal question and purely a matter of statutory construction. As such, it is a question of
law, not equity. Therefore, the Court finds that the doctrine of laches to be inapplicable to the
City's claims.
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The Court next looks to Defendant's defense of estoppel. Estoppel was discussed by the
Utah Court of Appeals in Breuer-Harrison. Inc.. v. Comb. 799 P.2d 716, 726 (Utah App. 1990),
stating that "before estoppel may be applied, three elements must be present: 1) an admission,
statement or act inconsistent with the claim afterwards asserted; 2) action by the other party on
the faith of such admission, statement, or act; and 3) injury to such party resulting from allowing
the first party to contradict or repudiate such admission, statement, or act." "Generally, estoppel
may not be asserted against the State," unless "unusual circumstances" are present. Plateau
Mining Company, at 728. The purpose of the equitable doctrine of estoppel is "to rescue from
loss a party who has, without fault, been deluded into a course of action by the wrong or neglect
of another." Id.
Defendant claims that the elements of estoppel are met by the same facts as those set
forth above for laches, and that the elements of delay, reliance and disadvantage are all present.
Plaintiff disagrees and argues that Defendant has failed to meet the elements of estoppel, and has
failed to argue that an injustice would result from application of the general rule prohibiting
estoppel against the government, or that applying estoppel in this case would not cause
substantial adverse effect on public policy.
Plaintiff claims that from the time of the District's creation in 1984 to late 1999, neither
the District nor the City raised the issue of whether the Territory was within or without the
District. In fact, the District during that time believed the territory was in the District and acted
as though it was in the District. From 1987, when the District commenced receipt of solid waste,
to July 1, 1995, when the District adopted a household use fee, the District assumed that the City
was delivering all solid waste generated in the Territory and other areas of Bountiful that are part
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of the District to Distnct facilities The City regularly deh\ ered solid w aste to District facilities
and paid the required tip fee during that time No indication w as e\ er gi\ en to the District that
the City did not consider the Territory to be part of the Distnct Beginning Jul> 1, 1995, the
District adopted a household use fee, where each household is assessed a monthly fee of ten
dollar (S10 00) for the first can and three dollars (S3 00) for each additional can The Citv
promptly began paying the household use fee for households it represented were withm the
Distnct, and did not miss a month In 1997. following an audit, the District disco\ ered that the
City had shorted the Distnct each month since the household use fee had gone into effect
Based on the audit results, verbal communications were initiated m 1997 with City
employees to correct the errors that were discovered The Distnct made written demand upon
the City on or about January 12, 1998, for payment of delinquent fees, interest, and penalties
accrued since July 1, 1995, for the difference between the total amount the Distnct calculated the
City should have paid over what the City actually paid Plaintiff continued to make demand on
the City throughout 1998 and 1999 Plaintiff claims that the City never raised the issue of
whether the Territory was or was not a part of the District until November 8, 1999
Furthermore, Plaintiff claims that Defendant has failed to argue that an injustice would
result from application of the general rule prohibiting estoppel against the government, or that
applying estoppel in this case would not cause substantial adverse effect on public policy
Rather, Plaintiff claims that applying estoppel m this case would cause substantial adverse effect
on public policy, m that, the number of residents from which the District could collect the
household fee would be reduced, thereby impamng the Distnct's ability to pay off its twenty-five
million bond debt
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The Court finds that the defense of estoppel does not apply to bar Plaintiff from asserting
its claim that the annexation area is within the District. The Court finds that the District had no
reason to believe that the City disputed whether the Territory7 was in the District until 1999. and
Plaintiffs actions from 1984 until 1995 do not constitute a delay as the Defendant claims. The
City has always believed and acted as if the Territory was a part of the District. Furthermore,
there is no admission, statement, or act to the contrary. Furthermore, estoppel in this case would
cause substantial adverse effect on public policy, by impairing the District's ability to pay off its
twenty-five million bond debt.
In conclusion, the Court finds that the annexation of the Territory by the City occurred
upon its recording on November 9, 1984. The Territory became a part of the District's
Boundaries on September 24, 1984. The Court finds that the Defendant's defense of laches does
not apply as to whether the Territory is part of the District, nor does the defense of estoppel bar
Plaintiff from asserting its claim that the annexation area is within the District. Therefore, the
Court finds that the Territory continues to remain a part of the District. The Court notes that the
previous findings concerning the defenses of laches and estoppel apply only as to whether the
annexation area is within the District, and does not bar Defendant from raising these defenses as
to other issues not before the Court at this time.
For the foregoing reasons, the Court grants Plaintiffs Motion for Partial Summary
Judgment and respectfully denies Defendant's Motion for Partial Summary Judgment.
Dated December f*ffH, 2000.
BY THE COURT

^ZAari^-<^

**V>>t''
SY'V

x\ 'f&l—-—

RODNEY S.PAGE \°; \
DISTRICT COURT JUtJ^Es

io

v

* *-

V'"""'^

00344

CERTIFICATE OF MAILING
I certify that I mailed a true and correct copy of the foregoing Ruling on

De^wJoer

., 2000, postage prepaid, to the following:

Russell L. Mahan
J.C. Ynchausti
790 South 100 East
Bountiful, Utah 84010
Larry S. Jenkins
Susan J. Mueller
500 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111

Stephen D. Kelson
Law Clerk to the Honorable Rodney S. Page

12

00345

S'£CG;*D DISTRICT COURT

20Qi HAR - 5 P > 3 0
Russell L. Mahan (#2059)
J. C. Ynchausti (#6458)
Attorneys for Defendant Bountiful City
790 South 100 East
Bountiful, Utah 84010
Telephone (801) 298-6143

IN THE SECOND JUDICIAL DISTRICT COURT
DAVIS COUNTY, UTAH

Davis County Solid Waste
Management and Energy
Recovery Special Service District,

Civil No. 00-0700034

Plaintiff,
Stipulation of Settlement
vs.
City of Bountiful,
:

Judge Rodney S. Page

Defendant.

In settlement of this case it is stipulated between the parties as follows:
1. This case has many issues that can be divided into two broad categories. One is the
geographic area annexed by Bountiful City by a resolution adopted on August 29, 1984, and a plat
recorded November 9,1984. The other consists of geographic areas annexed by Bountiful City after
1984. In the Plaintiffs Complaint these areas are designated respectively as "the territory" (see
paragraph 7) and as "other annexed areas" (see paragraph 30).
2. With respect to the "other annexed areas" it is stipulated as follows:
(a) These areas are within the Davis County Solid Waste Management and Energy Recovery

Special Service District, and are subject to the rules, regulations and fees as may be lawfully
established by that District.
(b) The Defendant Bountiful City will pay to the Plaintiff District the sum of $51,470.00.
(c) Conditioned upon the receipt of $51,470.00, the Plaintiff District hereby releases
Defendant Bountiful City from any and all claims whatsoever of the Plaintiff for compensation, fees,
penalties, interest, damages, or claims of any other nature it may now possess or claim against the
Defendant with respect to these "other annexed areas."
3. With respect to "the territory" annexed in 1984 it is stipulated as follows:
(a) The Court's "Memorandum Decision on Plaintiffs Motion for Partial Summary
Judgment and Defendant's Cross Motion for Partial Summary Judgment" dated December 14,2000,
shall be incorporated into the final order of the trial court.
(b) The Defendant Bountiful City shall have the right to appeal this final order as to "the
territory."
(c) In the event that the appeal of the Defendant Bountiful City is successful, and it is ruled
on appeal that "the territory" is not within the Plaintiff District, no money shall be owed by the
Defendant to the Plaintiff.
(d) In the event that the trial court order is affirmed, ancHt is ruled on appeal that "the
territory" is within the Plaintiff District, Bountiful City will immediately pay to the District the sum
of $58,770.00, plus $10.00 per month for each household occupied in the territory for each month
after December 2000 until payment. Upon receipt of such payment the Plaintiff District will release
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Defendant Bountiful City from any and all claims whatsoever of the Plaintiff for compensation, fees,
penalties, interest, damages, or claims of any other nature it may possess or claim as of this date
against the Defendant with respect to "the territory" that was annexed in 1984.
4. It is intended that this Stipulation is a complete resolution of the issues raised by this
litigation.
Dated this iJe

of February, 2001.
WOOD CRAPO, LLC

^^v^.
Larry S.Uenkirig
^
Attomeysiorthe Plaintiff

^L^^U^Y

SI 7 r w / £ * - * -

Russell L. Mahan
Attorney for the Defendant
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Russell L. Mahan (#2059)
J. C. Ynchausti (#6458)
Attorneys for Defendant Bountiful City
790 South 100 East
Bountiful, Utah 84010
Telephone (801) 298-6143

IN THE SECOND JUDICIAL DISTRICT COURT
DAVIS COUNTY, UTAH

Davis County Solid Waste
Management and Energy
Recovery Special Service District,

/\

Civil No. 00-0700034

Plaintiff,
Final Order
vs.
City of Bountiful,
Judge Rodney S. Page
Defendant.

Based upon the Court's "Memorandum Decision on Plaintiffs Motion for Partial Summary
Judgment and Defendant's Cross Motion for Partial Summary Judgment" dated December 14,2000,
and upon the Stipulation of Settlement between the parties dated February 26,2001, this Court enters
the following Order:
1. The "other annexed areas" identified in paragraph 30 of the Plaintiffs Complaint are
found as a matter of fact and law to be within the Davis County Solid Waste Management and
Energy Recovery Special Service District, and are subject to the rules, regulations and fees as may
be lawfully established by that District.
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2. In the Third Cause of Action in the Plaintiffs Complaint concerning "other annexed
areas," judgment is awarded to the Plaintiff against the Defendant Bountiful City in the amount of
$51,470.00. Upon payment of this sum, Defendant Bountiful City is released from any and all
claims whatsoever of the Plaintiff for compensation, fees, penalties, interest, damages, or claims of
any other nature it may now possess or claim against the Defendant with respect to these "other
annexed areas."
3. "The territory" identified in paragraph 7 of the Plaintiffs Complaint is found as a matter
of fact and law to be within the Davis County Solid Waste Management and Energy Recovery
Special Service District, and is subject to the rules, regulations and fees as may be lawfully
established by that District. The Court's "Memorandum Decision on Plaintiffs Motion for Partial
Summary Judgment and Defendant's Cross Motion for Partial Summary Judgment" dated
December 14, 2000, is attached to this Order and incorporated herein by this reference.
4. As stipulated by the parties, the Defendant Bountiful City shall have the right to appeal
this final order as to "the territory." In the event that the appeal of the Defendant Bountiful City is
successful, and it is ruled on appeal that "the territory" is not within the Plaintiff District, no money
shall be owed by the Defendant to the Plaintiff. However, in the event that the trial court order is
affirmed, and it is ruled on appeal that "the territory" is within the Plaintiff District, Bountiful City
will immediately pay to the District the sum of $58,770.00, plus $10.00 per month for each
household occupied in the territory for each month after December 2000 until payment. Upon such
payment the Defendant Bountiful City is released from any and all claims whatsoever of the Plaintiff
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for compensation, fees, penalties, interest, damages, or claims of any other nature it possesses or
claims as of this date against the Defendant with respect to "the territory" that was annexed in 1984.
Dated this 5 ^ of

MuJL

, 2001.
BY THE COURT:

District Judge
Approved as to form and content:
WOOD CRAPO, LLC

r the Plaintiff
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Russell L. Mahan, Attorney for the Defendant
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